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BEFORE THE PRINCIPAL BENCH, NATIONAL GREEN TRIBUNAL,

NEW DELHI

O.A. No. 61/2021

In the matter of:-

Abhishek Katara ... Applicant

V/s

State of Himachal Pradesh & others

...... Respondents

ACTION TAKEN REPORT IN COMPLIANCE OF
HON’BLE NATIONAL GREEN TRIBUNAL ORDER
DATED 10.03.2021 THROUGH MEMBER
SECRETARY, HP STATE POLLUTION CONTROL
BOARD.

I, Apoorv Devgan, S/o Lt. Shri Bharat Bhushan, aged 33

years, presently working as Member Secretary, HP State

Pollution Control Board do hereby solemnly affirm and say as

under:-

1.

That the aforesaid O.A. No. 61 of 2021 is pending for
adjudication before this Hon’ble National Green Tribunal
and is fixed for hearing on 09.07.2021.

That vide order dated 10.03.2021 the Hon’ble Tribunal
was pleased to pass the following directions , the
relevant operative part of which is reproduced herein as
under:-

" In view of the above, before proceeding further,
we consider it necessary to require a factual and
action taken report from a four member joint
Committee comprising the Secretary, Urban
Development, H.P., PCCF (HoFF), H.P., Municipal
Commissioner, Shimla and the State PCB. The State
PCB will be the nodal agency for compliance and
coordination. The report may be furnished within

AT™ E ST E tho months by ’e-mall at judicial-ngt@gov.in
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preferably in the form of searchable PDF/ OCR
Support PDF and not in the form of Image PDF.”

3. That the Deponent with utmost reverence to this Hon’ble
Court craves to make following submissions:-

a) Compliance of directions dated 10.03.2021 passed by
this Hon’ble Tribunal.

I. In pursuance to the passing of the directions dated
10.03.2021 of this Hon'ble Tribunal, the Principal
Secretary (Urban Development/ TCP) to the Government
of Himachal Pradesh has convened a meeting dated
07.06.2021 (Copy of proceedings is enclosed as
Annexure R-1). The Joint Committee decided that in
accordance with the directions of the Hon’ble National
Green Tribunal, a factual and action taken report be
submitted by the Inspection & Action Committee by
conducting a site visit to ascertain factual position on the
allegations made by the Applicant before the Hon’ble
National Green Tribunal along with action taken, if any;
The composition of Inspection and Action Committee
was directed to be as under:-

1. Commissioner, Municipal Corporation, Shimla-

Chairperson,

2. Member Secretary, HP State Pollution Control
Board- Member,

3. Chief Conservator of forests- Member, and

4. Director, Town & Country Planning, Himachal
Pradesh- Member,

N

It was decided that the aforesaid Committee shall carry
out a joint inspection at the site under reference and

ascertain following aspects:-

ATTESTED

GATH C(,_.@MESSSONEN
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1. Whether the construction done by the private
respondents is as per the Supervisory Committee
approval in terms of number of storeys and building
height, and
2. Removal of trees in a planned manner as alleged by the
Applicant.
b) Action taken report by the Inspection & Action
Committee
2. The Inspection & Action Committee along with the
supporting staff visited the Petrol Pump site on
10.06.2021 at 11:00 A.M. for carrying out detailed
inspection and measurements of the actual construction
carried out at site, as per scope of work defined in the
meeting dated 07.06.2021 held under the Chairmanship
of Pr. Secretary, Urban Development & Town & Country
Planning to the Govt. of Himachal Pradesh. The
Committee members visited the Site situated at the
valley side and thereafter measurements of the existing
R.C.C framed structure constructed till date were carried
out jointly by the technical field staff of MC Shimla,
Divisional Town Planning Office Shimla, Forest
Department team in the presence of all Committee
Members. The copy of action taken report of the
AW Inspection and Action Committee is hereby annexed as
Annexure R-2,(copy of which has already been e-filed
before the registry of this Hon’ble Tribunal on

03.07.2021). As per the report, following conclusions
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“1. Report on number of storeys, building height

etc.

The Inspection & Action Committee perused the case file
and the approval/sanction letter and the maps of the
instant case vis-a-vis the construction carried out at site.
As per the measurement of construction carried out at
site, it is observed that against the approval of
Competent Authority for constructing a 5 level
framed RCC structure (non-habitable) comprising
columns and cross beams having height 16.25 M
and 2.00M plinth, i.e. the retaining wall over
natural slope of Iland, the applicant has
constructed R.C.C framed structure at 5 |evels
below road with total height of 15.90 mtrs, i.e.
0.35 ,mtrs less. However, the approved plinth
height was 2.00 mtrs but on the spot plinth height
is varying from 3.50mtrs to 6.00mtrs.

Reasons for the variation in plinth height on the spot
from the sanctioned plinth height as per the version of
the applicant which are stated as under:-

"That is further most respectfully submitted that prior to
the approval of the map as directed by the Hon 'ble
Supervisory Committee a Geological report had been
submitted that the perusal of the same would go to
reveal that as opined by the Ld Geologist that according
to him there existed 2.25 mtrs of over burden of loose
strata and foundations were supposed to be laid 1.5

mtrs in situ rocks. That during excavation at the site the
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firm strata was achieved at a depth of 8-9 mtrs below

the natural soil level and the structure was raised from
the firm strata.

However, the committee also observed that in addition
to the constructed five levels below road level at site
P.C.C. /R.C.C. retaining wall of height varying from
1.50mtrs to 4.0mtrs is under construction as a
protection measure to make the whole structure stable
and earthquake resistant. The retaining wall was not
proposed in the approved plans, but is within the plot
boundary...”.

As per the proceedings of the Joint Committee, the
Commissioner Municipal Corporation Shimla has issued a
notice dated 04.06.2021 under the provisions of HP
Municipal Corporation Act, 1994 to the private
respondents to stop the construction activities at the site

till final disposal of the matter in question.

"3. Removal of trees in_a planned manner_as

alleged in _the application.

As far as removal of trees in a planned manner as
alleged in the application are concerned, the Inspection
& Action Committee present at site independently
ascertained the same and also measured the distance of
trees from the built framed structure. From the
comparison the NOC granted by the Forest Department
vide Letter dated 05.07.2019 and the supporting report

including the site plan clearly showing the location of
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only one tree within the plot boundary and four trees
outside the plot boundary. As per the site inspection it
was ascertained by the Committee that all five trees as
per forest NOC dated 05.07.2019 are existing at site,
therefore no tree has been removed from the site as
alleged. Further, the minimum distance of 2.0 meters
from the all the trees, except one located on the right
side on lower valley side has been maintained. The one
tree is located at a distance of 1.88 mtrs from the
structure”.
The Joint Committee had deliberated upon the
Inspection & Action Committee’s report and co-related
issues vide its 2"? meeting held on 05.07.2021 under the
Chairpersonship  of  Principal Secretary  (Urban
Development/ TCP) to the Government of Himachal
Pradesh. The copy of proceedings indicating facts and
action taken is hereby annexed as Annexure R-3.
As per the report of Joint Committee, the Supervisory
Committee had "“decided that since the proposed project
Is Public Utility, the desired relaxation may be granted in
public interest...."”.
Further, the Joint Committee has noted in the
proceedings that “furthermore as per Schedule 1 and
Section 2(n) of the Industrial Dispute Act, 1947, it is
hereby evident that the motor and aviation spirit, ‘diesel

oil etc. have been held to have fallen within the

definition of Public Utility”.
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In view of the above submissions, it is, respectfully
and humbly prayed that the present affidavit/ action
taken report on behalf of respondent State through this
Board may kindly be taken on record in the interest of

justice, equity & fair play.

....Deponent

Verification:-

I, the above named deponent, do hereby further solemnly
affirm that the contents of para 1 to 3 of the action taken
report/ affidavit are true and correct to the best of my

?/SQ‘\ knowledge and nothing has been concealed there from.,
&

N\ /
beéé Signed and Verified at Shimla on day of ik July,
NS .

2021 hxv

...Deponent
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Proceeding of the Joint Committee meeting in compliance to

the order dated 10.03.2021 passed by the Hon’ble National
Green Tribunal _in O.A no. 61 of 2021 held eld _under _the

Chairmanship of Principal Secretary (Urban Devglogment) to
the Government of Himachal Pradesh on dated 07.06.2021 held
in the Office Chamber, HP Secretariat at 3.00 P.M.

In pursuance to the order dated 10.03.-2021 passed by the Hon'ble
National Green Tribunal in O.A.no. 61 of 2021 titled as “Abhishek
Katara versus State of Himachal Pradesh and others”, a meeting of
Joint Committee was convened under the Chairmanship of Sh.

- Rajneesh (IAS), Principal Secretary (Urban Development) to the

Government of Himachal Pradesh

The meeting was attended by the following officers/ officials:-

1. Dr. Nlpun Jindal (IAS), Member Secretary, HP State Pollution
Control Board, Shimla-9.
2. Shri Ashish Kohli (IAS), Commissioner, Mumc1pa| Corporation,
Shimla-1. ,
3. Shri Rajesh Sharma, (IFS), Chief Conservator of Forests
(Finance), Shimla-1. |
4. Shri Kamal Kant Saroch (IAS), Director, Town & Country
Planning, Himachal Pradesh, Shimla-9.
5. Shri Karam Chand Nanta, State Town Planner, Town & Country
-~ Planning Department, Shimla-9, H.P.
6.- Shri Davinder Mista, Architect Planner, Municipal Corporatlon,
Shimla, H.P.

7. Smt. Prem Lata Negi, Town & Country Planner, (Shimla. Division.
District Shimla, H.P.’

8. Shri Lalit Thakur, EnVIronmental Engineer, HP State Pollutlon
Control Board, Shimla-9.

9. Shri Deepak Dogra, Jr. Env1ronmental Engineer, HP State
Pollution Control Board, Shimla-9. : '

10. Shri Mayank Manta- Additional District Attorney cum Law
Officer, Town & Country Planning Department, Shimla-9, H.P

As per the order dated 10.03.2021, the Hon'ble Tnbunal has
directed that,” “In view of the above, before proceeding further, we
consider it necessary to require a factual and action taken report from
a four member joint Committee comprising the Secretary, Urban
Development, H.P., PCCF (HofF), H.P., Municipal Commissioner,

Shimla and the State PCB. The State PCB wrll be the nodal agency for
compliance and coordination.”
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During the course of meeting it was apprised by the
Commissioner, Municipal Corporation, Shimla that the present
approval of the construction in question has been placed before the
16th meeting of Implementation Committee held on 06.03.2020 &
17th meeting dated 12.05.2020 and thereafter before Supervisory
Committee as agenda item in its 8th meeting heid on 09.06.2020 the
case was approved being a public utility project as per the order of Ld.
NGT in its judgment dated 16.11.2017 in O.A.no. 121 of 2014 titled

as ‘Yogendra Mohan Sengupta versus UOI & Ors.’, whereby it was
decided as under:-

“3. Case of proposed retail outlet for Sh.Kunal Rai Sethia M/s

~Indian Qil Corporation Ltd. said to be comprised on Kh. No.426/1
at Mohal Kasumpti Junga NH 05 at Km.10.880 (RHS) (Shimla
Bye-Pass) Tehsil & District Shimla (H.P).

Initially the matter was placed before the Implementation _
Committee in the 16" Meeting. The plans for aforesaid
construction have been submitted on land bearing Khasra
No.426/1, measuring 789.79 Sqm at Mohal Kasumpti, Shimla.
The site is on the valley side of Shimla, Dhalli Bye-pass falls
within jurisdiction of Municipal Corporation, Shimla. At the road
level Petrol Pump is proposed to be set up having canopy, sale
office and electrical room and below the road 5 level framed RCC
structure comprising columns and cross beams having height
16.25 M over 2.00M plinth is proposed to be:constructed. This 5
level framed RCC Structure below, the road-involves relaxation
with reference fo order dated 16.11.2017 passed by the Hon’ble
National Green Tribunal, which limits the construction of 2+ attic
floors in Non-Core Area of Shimla Planning Area. The change of
land use is also involved from Residential Use as specified in IDP,
Shimla to proposed Petrol Pump and the powers to grant
permission for Change of Land use are vested with the Director,
Town & Country Planning Department as per Notification dated
28.06.2016.

The case was placed before the Implementation Committee for

deciding if the relaxation from 2+ Attic floors to 5 level framed
RCC Structure comprising columns and cross beams is to be
recommended or not. Keeping in view the nature of the
proposed activity as public utility i.e. Petrol Pump, the
Implementation Committee had left the decision to the
Supervisory Committee.
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This case was discussed by the Supervisory Committee and it

was decided that since the proposed project is Public Utility, the

desired relaxation may be granted in public interest subject to

the following conditions:-

i The applicant has to submit the Geological Report of the
site to Municipal Corporation, Shimla.

ii. The applicant has to submit the Slope Analysis Report of
the site to the Municipal Corporation, Shimla.

iii.  The applicant will keep the framed structure non-habitable.

iv. The Municipal Corporation, Shimla will ensure that the
necessary codal formalltles are completed before lssumg
final permission.”

" The Approval of building plan was. then .sanctioned by the
Mumcnpal Corporation Shimla "in ‘favour of pnvate respondents on
-26:08.2020. for- :.constructlon/comm|ssmn of retail outlet of -petrol

sy

. The Jomt (:ommrttefe decnded that “in accordance with the

e \directions of the Hon'ble National Green Tribunal, a factual and action
- tdken report be submitted by the Inspection & Action Committee by

conducting a site visit to ascertain factual position on the allegations

~made by the Applicant before the Hon’ble National Green Tribunal

"t along-with action taken, if any; The composntlon of Inspectlon and
“Action Committee shall be:- ‘ _

IS P . }’{n:,_!: .

1. Commlsswner,,MunlclpaI Corporation, Shimla- Chalrperson
2. Member Secretary, "HP State Pollution Control Board- Member,
3. Chief Conservator of forests~ Member, and

4. Director, Town & Country Planning, Himachal Pradesh- Member.

It was decided that the aforesaid Committee shall carry out a
joint inspection at the site under reference and ascertain following

. —aspects -

=
-'««19 .

- 1. Whether the construction. done. by the prlvate respondents is as
per the Supervxse:y Commrttee approval m terms of number of
Storeys and building Height, and — -~ &

2. Removal of trees in a planned manner as alleged by the
Appllcant
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The Committee was directed to submit its factual and action
taken report on.or before 16™ June, 2021 after complying with the
directions so passed by the Ld. National Green Tribunal in true letter

and spirit so that the same can be placed before the Ld. Tribunal
accordingly and before the next date of hearing.

The meeting ended with a vote of thanks to and from the Chair. .

Sd/-
Principal Secretary

: (Urban Development)
to the Government of Himachal Pradesh

o WWC“”% DA Bintrfy Bl Q/ /2e2)

. Copy forwarded to:-

1. The Commissioner, Municipal Corporation, Himachal Pradesh,
Shimla-02, for information and necessary action, please.

2. Principal Chief Conservator of Forests, Shimla-1, for information
and necessary action, please.

3. Director, Town and Country Planning Department, Shlmlé 09, _for
information and necessary action, please.

4 /
o

»-t'/-

/‘ME??} er Secretary,
HP State Pollution Control Board, Shimia-9



JOINT SITE INSPECTION REPORT

SUBMITTED BY

THE JOINT INSPECTION COMMITTEE
CONSTITUTED IN OA NO.61/2021-ABHISHEK
KATARA VS STATE OF H.P. & ORS.
[PROPOSED RETAIL OUTLET FOR SH. KUNAL RAI SETHIA M/S
INDIAN OIL CORPORATION LTD. SAID TO BE COMPRISED ON KH.,

NO. 426/1 AT MOHAL KASUMPTI JUNGA NH-05 AT KM 10.880
(RHS) (SHIMLA BYE-PASS) TEHSIL & DISTRICT-SHIMLA (HP)].
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The Hon’ble National Green Tribunal in OA No. 61/2021-Abhishek
Kataravs State of H.P. & Ors, vide orders dated 10.03.2021 had
directed to constitute a joint Committee comprising of Secretary,
Urban Development, H.P., PCCF (HoFF), H.P., Municipal
Commissioner, Shimla and the State PCB to verify the allegations
made in the application. The State PCB has been further directed to
be the nodal agency for compliance and coordination. The case in
question is the approved and under construction Retail outlet of Sh.
KunalRaiSethia M/s Indian Oil Corporation Ltd. onKh. No. 426/1 at
mohalKasumptiJungaNH-05 at km 10.880 (Rhs) (Shimla bye-pass)
Tehsil &District-Shimla, H.P., located within the jurisdiction of MC
Shimla under Shimla Planning Area.

2. CONSTITUTION OF JOINT INSPECTION COMMITTEE

In order to comply with the directions entailed in the order dated
10.03.2021 passed by the Hon’ble National Green Tribunal in O.A
no. 61 of 2021 titled as “"AbhishekKatara versus State of Himachal
Pradesh and others”, a meeting was convened under the
Chairmanship of sh. Rajneesh (IAS), Principal Secretary (Town &
Country Planning /Urban Development) to the Government of
Himachal Pradesh on 07.06.2021.

It was decided during the said meeting that for the purpose of
carrying out the site inspection and to verify the approvals accorded
by the Supekvisory Committee as per the directions of Ld. NGT, a
joint inspection Committeebe constituted comprising of:-

1. Member Secretary, HP State Pollution Control Board,
2. Commissioner, Municipal Corporation, Shimla, and
3. Chief Conservator of Forests, Shimla

The aforesaid Committee is headed by the Commissioner, Municipal
Corporation, Shimla and the Director, Town & Country Planning
Department is a co-opted Member of the Committee to provide
assistance during the site inspection.

W/' 7T gy “:

R
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3. SCOPE OF WORK OF THE JOINT SITE INSPECTION
COMMITTEE

It was decided in the Joint Committee meeting that the aforesaid
Inspection and Action Committee shall carry out a joint inspection
at the site under reference and ascertain following aspects:-

1. Whether the construction done by the private respondents is
as per the Supervisory Committee approval in terms of
number of Storeys and building Height, and

2. Removal of trees in a planned manner as alleged by the
~ Applicant.

4. PROJECT DETAILS

a)Approval Chronology

The applicant of Sh. Kunal Rai Sethia had submitted his case to MC
Shimla on 19.10.2019 for grant of approval for a Petrol Pump retail
outlet of M/s Indian Oil Corporation Ltd. On Kh. No. 426/1 at
mohalKasumptiJungaNH-05 at km 10.880 (Rhs) (Shimla bye-pass)
Tehsil &District-Shimla, H.P., located within the jurisdiction of MC
Shimla under Shimla Planning Area.

After detailed technical examination the case was placed in the 53™
meeting of HPAC Meeting held on 13.12.2019. Subsequently the
case was forwarded to Chairman Implementation Committee-cum-
Director, TCP for further consideration in compliance to the Hon'ble
National Green Tribunal Order date 16.11.17, as the case involved
relaxation in height of R.C.C. framed structure to reach the road
level as well as Change of Land Use from Residential to Petrol
- Pump.

As there are no specific regulations for Petrol Pump in IDP Shimla or
the H.P. TCP Rules, 2014, the case was s'ubrvnitted by the applicant
as per standard layout plan approved by the Indian Oil Corporation
and other supporting documents/NOC as applicable were also
submitted.

Further, the instant case for construction of petrol pump falling in
Non-Core area of Shimla Planning Area whés\‘plae d before the

Page 3 of 9
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16Mand 17™meetings of Implementation Committee held on
06.03.2020 and 12.05.2020 respectively, and was recommended to
the Supervisory Committee for further consideration. Thereafter,
the case was placed before the Supervisory Committee in its 8th
meeting held on 09.06.2020, whereby the case was approved with
certain conditions, being a public utility project as per the directions
imparted by the Ld. NGT in its judgment dated 16.11.2017 in O.A.
No. 121 of 2014 titled as ‘Yogendra Mohan Sengupta versus Uol &
Ors.” The relevant extracts of proceedings of the 8"meeting of

Supervisory Committee, pertaining to the instant case are as
follows.

3. Case of proposed retail outlet for Sh. Kunal Rai Sethia M/s
Indian Oil Corporation Ltd. said to be comprised on Kh.
No.426/1 at Mohal Kasumpti Junga NH 05 at Km.10.880 (RHS)
(Shimla Bye-Pass) Tehsil & District Shimla (H.P).

Initially the matter was placed before the Implementation Committee
in the 16 Meeting. The plans for aforesaid construction have been
submitted on land bearing Khasra No.426/1, measuring 789.79 Sgm
at Mohal Kasumpti, Shimla. The site is on the valley side of Shimla,
Dhalli Bye-pass false within jurisdiction of Municipal Corporation,
Shimla. At the road level Petrol Pump is proposed to be set up having
canopy, sale office and electrical room and below the road 5 level
framed RCC structure comprising columns and cross beams having
height 16.25 M over 2.00M plinth is proposed to be constructed. This
5 level framed RCC Structure below the road involves relaxation with
reference to order dated 16.11.2017 passed by the Hon'’ble National
Green Tribunal, which limits the construction of 2+ attic floors in Non-
Core Area of Shimla Planning Area. The change of land use is also
involved from Residential Use as specified in IDP, Shimla to proposed
Petrol Pump and the powers to grant permission for Change of Land
use are vested with the Director, Town & Country Planning
Department as per Notification dated 28.06.2016.

The case was placed before the Implementation Committee for
deciding if the relaxation from 2+ Attic floors to 5 level framed RCC
Structure comprising columns and cross beams is to be recornmended
or not. Keeping in view the nature of the proposed activity as public
utility i.e. Petrol Pump, the Implementation Committee had left the
decision to the Supervisory Committee.

This case was discussed by the Supervisory Committee and it was
decided that since the proposed project is Public Utility, the desired

relaxation may be granted in public interest subject to the following
conditions:-

i. The applicant has to submit the Geological Report of
the)site to Municipal Corporation, Shimla.

- xg/ My
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ii, The applicant has to submit the Slope Analysis Report
of the site to the Municipal Corporation, Shimla.

iii. The applicant will keep the framed structure non-
habitable. :

iv. The Municipal Corporation, Shimla will ensure that the
necessary codal formalities are completed before
issuing final permission.”

After due compliance of all the conditions imposed by the
Supervisory Committee as cited above, the approval of building plan
was given by the Municipal Corporation, Shimla in favor of the
applicant on 26.08.2020 for construction/commission of retail outlet
of petrol pump.

b)Joint Inspection Details

The joint inspection Committee along with the supporting staff
visited the Petrol Pump site on 10.06.2021 at 11:00 A.M. for
carrying out detailed inspection and measurements of the actual
construction carried out at site, as per scope of work defined in the
meeting dated 07.06.2021 held under the Chairmanship of Pr.
Secretary, UD & TCP to the Govt. of Himachal Pradesh. The
Committee members visited the Site situated at the valley side and
thereafter measurements of the existing R.C.C framed structure
constructed till date were carried out jointly by the technical field
staff of MC Shimia, Divisional Town Planning Office Shimla, Forest
Department team in the presence of all Committee Members.

c) Project Checklist- Comparative statement.

As per scope of work and the mandate of the aforesaid Committee,
the detailed comparative statement of sanction/approved structure
vis-a-vis the actual construction carried out at site, especially w.r.t
to the Numbers of Storeys as per approvals conveyed by MC,
Shimla, the overall height of building constructed and removal of
trees in a planned manner as alleged in the application, are given in
the checklist as under.

v

_—

Sr. Particulars As approved Actual Remarks
No. dated Construction at
‘ 26.08.2021 site
1 | No. of storeys Proposed 5 Level R.C.C.
Retail Outlet| columns and

>_‘} , Page 5 of 9




Sr. Particulars As approved Actual Remarks

No. dated Construction at

26.08.2021 site

(Petrol beam framed
pump) at} structure

Road Level+5| partially

Level R.C.C| constructed

Framed (non habitable)
Structure below the road
(Non level with partly
habitable) completed one
below Road|R.C.C slab at
Level with| road level and
provision for|another just
keeping oil| below the road
storage tanks| level for keeping

on one level| oil storage
immediately |tanks. .
below road ’
level,

2 | Plinth height i.e.| Plinth height| Plinth R/W of| Additional
Retaining Wall|i.e. 2.00 mtrs.| Height Varying| P.C.C/R.C.C.
Height Retaining from 3.50mtr to| Retaining wall of
Below non| wall over| 6.0 metres| 4.0 mtrs. Height is
habitable RCC| natural slope| maximum over|under construction
Framed of land. natural slope of| at site as a
Structure on land. protection measure
valley side. to make the whole

structure stable
and earth quake
: resistant.

3 | Height of Frame| 16.25 mtrs 15.90 mtrs 0.35 mtrs less than
Structure approved.

4 | Height of Sales| Sales Office &| Yet to be
Office/Electrical Electrical constructed.

Room/Canopy Rooms= 4.50
Canopy= 7.00
(Non-
habitable)

5 | Geological-Report | Submitted to] -
MC Shimla as
per  Condition
imposed by
Supervisory
Committee

6 | Rain Water| Proposed Yet to be
Harvesting constructed.

/Drainage
Provisionsa..___ )
‘YJ/ “\[ Z‘ﬂ ()7‘? Page 6 of 9
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Particulars As approved Actual Remarks
dated Construction at
26.08.2021 site
Slope Analysis| Submitted  to] - |-
Report MC Shimla as
per Condition
imposed by
Supervisory
Committee
Structural Submitted - -
Stability
Certificate
Forest NOC | Submitted. No tree has| Details are shown
regarding Minimum  2.0| been removed at| in attached plan.
distance from| Mtrs distance| site.
forest/trees. from the line of | Only one tree is
building at 1.88 mtrs.
construction is| Rest all four
proposed in the| trees are at >2.0
site plan. mtrs distance
from the line of
building

construction.

d) Details of Inspection as per Scope of Work.

The point wise observations and findings by the joint inspection
Committee, as per the detailed checklist at Sr. no. (c¢) above and
the scope of work and the mandate of the aforesaid Committee are
elaborated as follow.

1.

Numbers of Storeys as per approvals conveyed by MC,
Shimla. '

The inspection committee perused the case file and the
approval/sanction letter and the maps of the instant case vis-
a-vis the construction carried out at site. As per the
measurement of construction carried out at site, it is observed
that the applicant has constructed R.C.C framed structure at 5
levels below road with total height of 15.90 mtrs against
approved height of 16.25 mtrs, i.e. 0.35 mtrs less.

Approved plinth height was 2.00mtrs but on the spot plinth
height is varying from 3.50mtrs to 6.00mtrs.

Reasons for the variation in plinth height on the spot from the
sanctioned plinth height as per the version of the applicant is
stated as under:-

r_,..w*/» (j?/’/{q Q Page 7 of 9
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“That is further most res:\ectfully submitted that prior % s
to the approval of the map as directed by the Hon ble
Supervisory Committee a Geological report had been
submitted that the perusal of the same would go to
reveal that as opined vy the Ld Geologist that
according to him there existed 2.25mtrs of over burden
of loose strata and foundations were supposed to be
laid 1.5mtrs in situ rocks.That during excavation at the
site the firm strata was achieved at a depth of 8-9 mtrs
below the natural soil level and the structure was
raised from the firm strata”.

However, the committee also observed that in addition to the
constructed five levels below road level at site P.C.C./R.C.C.
retaining wall of height varying from1.50mtrs to 4.0mtrs is
under construction as a protection measure to make the whole
structure stable and earthquake resistant. The retaining wall
was not proposed in the approved plans, but is within the plot -
boundary.

" 2. Overall height of building constructed.

a) The overall height of 5 level non-habitable R.C.C framed
structure is 15.90 meters against the approved height of
16.25 meters, i.e. 0.35 meters less.

b) Retaining wall of 2.0 meters height has been approved
in the maps, however the height of R.C.C Columns and
R.C.C beams frame work between natural slope of the
land and fifth level from road level is varying from 3.50
to 6.0 mtrs instead of approved 2.0 mtrs and another
adjoining P.C.C. retaining wall of height varying from
1.50 mtrs to 4.0 mtrs is under construction at site for
making the whole structure stable and earthquake
resistant.

c) As per approved plans, the top level Petrol Pump
dispensing stations, sales office & electrical room ‘is of
4.5 meters height and Canopy are yet to constructed at
site.

3. Removal of trees in a planned manner as alleged in the

appli ion.
" /// M \7V Page 8 of 9
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As far as removal of trees in a planned manner as alleged in
the application are concerned, the forest team present at site
independently ascertained the same and also measured the
distance of trees from the built framed structure.

From the comparison the NOC granted by the Forest
Department vide Letter dated 05.07.2019 and the supporting
report including the site plan clearly showing the location of
only one tree within the plot boundary and four trees outside
the plot boundary. As per the site inspection it was
" ascertained by the Committee that all five trees as per
forest NOC dated 05.07.2019 are existing at site,
therefore no tree has been removed from the site as
alleged. Further, the minimum distance of 2.0 meters from
the all the trees, except one located on the right side on lower
valley side has been maintained. The one tree is located at a
distance of 1.88 mtrs from the structure. (Report from forest

Department enclosed).

Vital

Director, ing D8 .
Town & Coumg;&?g?ﬁﬁaﬂg%% Shimla Forest Circle, Shimla

Himash

Shimla-i 7 1vY

Page 9 of 9

Chief Conservator of Forests,



sit of joint site inspection committee on 10.06.2021 in OA No. 61/2021 titled as
«bhishek Katara Vs State of HP and Ors on Khasra Ne. 426/1 Mauza Kasumpati
~ Junga (Shimla Bye Pass road).

The report regarding status of trees in Kh. No. 426/1 Mauza Kasumpati Junga is
furnished as under:- |

As per record, DFO Shimla (Urban) issued NOC for
proposed retail cutlet (Kh, No. 42671 Mauza Kasumpli Jungay vide its letter-no. CC/2019-
345 dated 05.07.2019 which mentions that five trees are standing along the periphery of
the plot, one tree inside the plot boundary and remaining four outside by strictly
following the periphery norms of Municipal Corporation. Shimla.

On the dav of mspection (10.06.2021). the construction
work has taken place in the plotand the distance of trees from the outer boundaries of the
constructed area is not same as was reported at the tme L)l"issuiz’lg NOC, the reason being
earlier measurements taken from plot boundary. The status of trees at the tine of issuing

NOC and on the date of inspection is given as under:-

Sr. ¢ Species Dia Distance of wee from the | Distance of tree from the

. No. ! ' Class - periphery of plot at the | periphery of the constructed
time of NOC issuing {(in | area as on 10.06.2021 (in |
meter) meter)

I Deodar I 2.7 1.88 )
LZ Deadar H1 2.4 ; 4.00 . ) :
3 | Deodar R 37 N b 420 1'

3 B,L (\’pr”ﬁu‘s\} v | 2 - 27() [ _.;

5 BIL (P!.L’,;_‘,W:) v A— e l e e e e 2 7() ﬁ__,

One mare. Deodar tree 1B is standing along the periphery of
the constructed area which was at a distance ol 1.9 meler not included/ counted being

away from the boundary of the plot.

All the six trees are standing there is no dumage of any kind

to any tree and all the trees are not to be felled keeping in view of MC neorms. Along the

road side, there is one tree Deodar (1B} in the acquired width of road close o {he

boundary of the constructed arca which necds o be protected.

As regards allegations about removal of trees in a planned

manner. the geographicad focation of the plot s analyzed through the GIS of the

department based on processed data ol Forest Survey ol India. Dehradun for Forest



Pt
Density. As per analyzes the status of [and during 2005 was non forest/ open fore

o

during 2019 as open forest. As there is ne change in the status of land during 2005
2019, the allegation of removal of trees in a planned manner is not correct. Copies

Forest cover map 2005& 2019 are attached.

LEW/\Q\ f,\ P\

Chief Conservator of Forests.
Shimla Forest Circle., Shimla.
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Joint Site Inspection by the Committee constituted in OA No. 61/2021-
Abhishek KataraVs State of H.P. & Ors.

[Proposed retail outlet for Sh. KunalRaiSethia M/s Indian Oil Corporation
Ltd. said TP BE comprised on Kh., No. 426/1 at Mohal Kasumpti Junga
NH-05 at Km 10.880 (RHS) (Shimla Bye-pass) Tehsil & District-Shimla

(HP)].

Attendance Sheet

Dated: 10.06.21 ‘ Time: 11.00 AM
Sr. | Name ’ Designation | Department | Signature i
No. : i i
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Attendance Sheet

Dated: 10.06.21 Time: 11.00 AM

Sr. | Name Designation T,Department Signature |
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Proceeding of the 2" 35int Committee meeting in compliance to

the order dated 10.03.2021 passed by the Hon’ble National
Green Tribunal in O.A no. 61 of 2021 held under the

Chairmanship of Principal Secretary (Urban Development) to
the Government of Himachal Pradesh on dated 05.07.2021 held
in the Office Chamber, HP Secretariat at 12.30 P.M.

In pursuance to the order dated 10.03.2021 passed by the Hon'ble
National Green Tribunal in O.A.no. 61 of 2021 titled as “Abhishek
Katara versus State of Himachal Pradesh and others”, 2"™meeting of
Joint Committee was convened under the Chairmanship of Sh.
Rajneesh (IAS), Principal Secretary (Urban Development) to the
Government of Himachal Pradesh

The meeting was attended by the following officers/ officials: -

1. Shri Kamal Kant Saroch (IAS), Director, Town & Country
Planning, Himachal Pradesh, Shimla-9

2. Shri Apoorv Devgan (IAS), Member Secretary, HP State Pollution
Control Board, Shimla-9.

3. Shri S.D. Sharma, (IFS), Chief Conservator of Forests (Finance),
Shimla-1.

4. Shri Ashish Kohli (HAS), Commissioner, Municipal Corporation,
Shimlia-1.

5. Shri Karam Chand Nanta, State Town Planner, Town & Country
Planning Department, Shimla-9, H.P.

6. Shri Davinder Mista, Architect Planner, Municipal Corporation,
Shimia, H.P.

7. Shri Lalit Thakur, Environmental Engineer, HP State Pollution
Control Board, Shimla-9.

8. Shri Deepak Dogra, Jr. Environmental Engineer, HP State
Pollution Control Board, Shimia-9.

9.Shri Mayank Manta- Additional District Attorney cum Law Officer,
Town & Country Planning Department, Shimla-9, H.P

In its earlier meeting dated 07.06.2021, it was decided that the
Inspection & Action Committee shall carry out a joint site
inspection to ascertain factual position on the allegations made
by the Applicant before the Hon’ble National Green Tribunal
along with action taken, if any.

At the outset, the detailed discussion regarding the genesis and
brief facts of the case were discussed. It was apprised by the
representative on behalf of Department of Town & Country
Planning that for the approval of the planning permission in
non-core area of Shimla Planning area by High powered
Expert Committee (Supervisory/ Implementation
Committee, the matter in question has been examined
strictly by the aforesaid Committee in view of following
directions under para 112 passed by this Hon’ble Tribunal
vide its judgment dated 16.11.2017 in O.A.no. 121 of 2014
titled as "Yogendra Mohan Sengupta versus Union of India
& ors.”, as under:-

“"Para 112 (IIl.) Beyond the Core, Green/Forest area and
the areas falling under the authorities of the Shimla
Planning Area, the construction may be permitted strictly in
accordance with the provisions of the TCP Act, Development
Plan and the Municipal laws in force. Even in these areas,
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construction will not be permitted beyond two storeys plus
attic floor. However, restricted to |these areas, if any
construction, particularly public utilities (the buildings like
hospitals, schools and offices of essential services but would
definitely not include commercial, private builders and any
such allied buildings) are proposed to be constructed
beyond two storeys plus attic floor then the plans for
approval or obtaining NOC shall be submitted to the
concerned authorities having jurisdiction over the area in
question. It would be sanctioned only| after the same have
been approved and adequate precautionary and preventive
measures have been provided by the special committee
constituted under this judgment along| with the Supervisory
Committee.

Para 112 (XX.)The Committee shall| also deal with the
recommendations in relation to zoning policy and would
keep in mind the factor of vulnerability risk assessment.
The Committee may also make recommendations for
permitting construction of buildings of exceptional nature
like hospital, fire-brigade or public| utility services but
strictly in consonance with the laws in force.”

In light of the directions passed by this Hon’ble Tribunal’'s
judgment dated 16.11.2017, the following broad
parameters/working principles have | been taken as a
benchmark while considering the | cases before the
Committee including the present case of the private
respondents.
i. Whether the case lies in Core/Green/ Non-Core
Area.

ii. Whether approval process in the case was initiated
before the Hon’ble NGT Order.

iii. Whether the particular case is of exceptional nature

~ or a public utility as per order para 112 (XX) of the
judgment dated 16.11.2017 of the Hon’ble National

Green Tribunal.

iv. Whether the case falls under the ambit of Interim
Development Plan (IDP) Shimla regulations or it
involves any further relaxations.

v. Whether case falls within the competency of
Supervisory Committee or needs to be referred to

the Hon'ble NGT.

The following criteria are taken into consideration for
evaluating each case, as per applicability.

i. Project of exceptional nature fPublic utility (the
buildings like hospitals, schopls and offices of
essential services)

ii. Factors of vulnerability risk assessment.

e Structural Stability Certificate/Design report.
Geological Report.
Environmental clearance.
Fire and life safety provisions.
Rain water harvesting provisions.
Project justification report/note.
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e Case specific orders/directions by the Hon’ble
Supreme Court/High Court/NGT.

It was further discussed during the course of meeting that
the case of the private respondents was placed before the
High powered expert Committee before the 16 meeting of
Implementation Committee held on 06.03.2020 (Copy
enclosed as Annexure-A) & 17" meeting dated 12.05.2020
(Copy enclosed as Annexure-B) and thereafter before
Supervisory Committee as agenda item in its 8™ meeting
held on 09.06.2020 (Copy enclosed as Annexure-C). The
Supervisory Committee had observed that a 5 level framed
RCC structure (non-habitable) comprising columns and cross
beams having height 16.25 M and 2.00M plinth, i.e. the
retaining wall over natural slope of land has been proposed
to be constructed. It was decided that since the proposed
project is Public Utility, the desired relaxation may be
granted in public interest subject to the following
conditions:-
i The applicant has to submit the Geological Report of
the site to Municipal Corporation, Shimla. ' '
ii. The applicant has to submit the Slope Analysis Report
of the site to the Municipal Corporation, Shimla.
iii. The applicant will keep the framed structure non-
habitable.
iv.  The Municipal Corporation, Shimla will ensure that the
necessary codal formalities are completed before
issuing final permission.”

It is pertinent to note that under section 3’ read with Schedule 1
of Essential Commodities Act, 1955, Petroleum & Petroleum
Products are classified as essential commodities.

Furthermore as per Schedule 1 and Section 2(n) of the
Industrial Dispute Act, 1947, it is clearly evident that the
motor and aviation spirit, diesel oil etc. have been held to
have fallen within the definition of Public Utility. (The copies
of relevant notification. issued by the Ministry of Labour &
Employment are hereby annexed as Annexure-D).

This Committee observed that since, it has been
categorically mentioned in para 112 of the judgment dated
16.11.2017 passed by Hon’ble Tribunal in O.A. No. 121 of
2014 that in respect of construction qua public utility
sanction can be accorded by High powered expert
Committee for obtaining NOC from the concerned
authorities, which has been done in the present case, the
aforesaid Committee had accorded its approval after
deliberating upon the judgment of Hon’ble Tribunal.

The Approval of building plan was then sanctioned by the
Municipal Corporation Shimla in favour of private
respondents on 26.08.2020 for construction/commission of
retail outlet of petrol pump, being a public utility.
Furthermore, as per para 112 (XVII) of the judgment dated
16.11.2017 passed by the Ld. NGT, the ‘High Powered
Expert Committee’, has been entrusted for carrying out the
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specific directions under this judgment and provide NOC or
other necessary permissions to the stakeholders, whether
State or private parties.

During the course of meeting, the factual and action taken report
dated 10.06.2021 in compliance to the directions of the Ld.
National Green Tribunal was placed before this Joint Committee
and the same was discussed at length. As per the detailed joint
site inspection report, following conclusions have been derived:

“1. Report on number of storeys, building height etc.

The inspection committee perused the case file and the
approval/sanction letter and the maps of the instant case vis-a-
vis the construction carried out at site. As per the measurement
of construction carried out at site, it is observed that against
the approval of Competent Authority for constructing a
Slevel framed RCC structure (non-habitable) comprising
columns and cross beams having height 16.25 M and
2.00M plinth, i.e. the retaining wall over natural slope of
land, the applicant has constructed R.C.C framed structure
at 5 levels below road with total height of 15.90 mtrs, i.e.
0.35 mtrs less. However, the approved plinth height was
2.00mtrs but on the spot plinth height is varying from
3.50mtrs to 6.00mtrs.

Reasons for the variation in plinth height on the spot from the
sanctioned plinth height as per the version of the applicant are
stated as under: -

“That is further most respectfully submitted that prior to the
approval of the map as directed by the Hon ' ble Supervisory
Committee a Geological report had been submitted that the
perusal of the same would go to reveal that as opined by the Ld
Geologist that according to him there existed 2.25mtrs of over
burden of loose strata and foundations were supposed to be laid
1.5mtrs in situ rocks. That during excavation at the site the firm
strata was achieved at a depth of 8-9 mtrs below the natural soil
level and the structure was raised from the firm strata.

The committee also observed that in addition to the constructed
five levels below road level at site P.C.C. /R.C.C. retaining wall of
height varying from 1.50mtrs to 4.0mtrs is under construction as
a protection measure to make the whole structure stable and
earthquake resistant. The retaining wall was not proposed in the
approved plans, but is within the plot boundary and is for
structural stability of the building...”.

“3. Removal of trees in a planned manner as alleged in the
application.
As far as removal of trees in a planned manner as alleged in the
application are concerned, the Inspection & Action Committee
present at site independently ascertained the same and also
measured the distance of trees from the built framed structure.
From the comparison the NOC granted by the Forest Department
vide Letter dated 05.07.2019 and the supporting report including
the site plan clearly showing the location of only one tree within
the plot boundary and four trees outside the plot boundary.
Further, the minimum distance of 2.0 meters from the all the



trees, except one located on the right side on lower valley side
has been maintained. The one tree is located at a distance of
1.88 mtrs from the structure”. ..

The Commissioner, Municipal Corporation Shimla apprised the
Committee that a notice dated 04.06.2021 under the provisions
of HP Municipal Corporation Act, 1994 has already been issued to
the private respondents to stop the construction activities at the
site till final disposal of the matter in question.

It was decided that the action taken report be filed at its earliest
before the Ld. National Green Tribunal by the HP State Pollution
Control Board.

The meeting ended with a vote of thanks to and from the Chair.

—P

Principal Sekretary '
(Urban Development)
to the Government of Himachal Pradesh

No. A< IRes | 6Amo. 61]na21— 5 32-3¢ Dated: 04 ]o%|202
Copy forwarded to:-

1. Director, Town and Country Planning Department, Shimia-09, for
information and necessary action, please.

2. Principal Chief Conservator of Forests, Shimla-1, for information
and necessary action, please

3. The Commissioner, Municipal Corporation, Himachal Pradesh,
Shimla-01, for information and necessary action, please.

v

Member Secretary,
HP State Pollution Control Board, Shimla-9
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mpimnumaﬁon Committee i pussuanie 0. thfa: order of ghe Hon'ble. N&ttonqg Creen
Teisnnabdared 265 Noveniber, 2017 by DA Ne. 12172014,

mME Loy

ecretary (TCP) to the Government of Hunachal ?radesh
or information,. please.

Joint' or (MP&P); National Disaster Management
th --"i:j, N{DM?’X Bhawaﬁf AL, Safdarjung Bmiam, New Delhi-

er, fo mfﬁ}rmaimn, please

as 1 entwned in the proceudmgs, plﬁzase |

10, :;E e Sta&e (;Péibgis D%paiﬁnéa% Of 1niiustmes, Hzmaﬂhai Pradesh,
Shimla, for information, please.

11, The Town and Country Planner (HQ) -cum- Member S&,ret&ry,

Town and Conmry I“lammg }Dgpaftment Shl,mia—q

i}epari:mez:f hlm,ia ».i{?lﬁ (. N
jPhane No, 0177-2622494.

/PE/P. Reg}’ LC. /N (;T} 2019/ VQMH Shimla, Dated: iﬁ. ‘; %,g

E—i P Poflution Contrel Board, New ,

E}eveicspment Dep&ri:men‘i Himachal -

S The State Town Planer, Town and Cot itry I’lannmg Department,

Deparsmentof Town and Covntry Plausing, Himachal Peaosh Page 3ofid
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Meeting of the Supervisory b orriot iami i
e "8 ‘National Gre : S e S

attended by the following;:-
1. Sh. Rohan Chand Thakur, Director, Town and Country Planning
Department, Shimla-9 - Member Secretary.

3. Sh. Aditya Negi, Member Secretary, H.P. State Pollution Control Board.
- 4. Dr. Vikram Gupta, Wadia Institute of Himalayan Geology, Dehradun
(Through Video Conferencing). ,
5. Dr. Geeta Arora, Associate Professor, Punjab Engineering College
Chandigarh (Through Video Conferencing). -
6. Sh. Rajeev Sharma, Sr. Architect Planner, Municipal Corporation,.
‘Shimla. |
7. Smt. Anjali Sharma, State Town Planner (officiating), Town and Country
Planning Department, |
8. °Sh. K.C. Nanta, Town and Country Planner (HQ) (officiating), Town and
Country Planning Department.

9. Ms. Sanika Pathania, Planning Officer (HQ), Town and Countr

~Planning Department. try
+10.5h. Mayank Manta, Law Officer, Town & Country Planning
~ Department. L Clanning

At the outset, the Member Secretary with permission of the Chair welcomed
?li the Members and Officers present in the meeting. Thereafter, the a: en d»a
ems Wereciehberated up()n one byone ' o g s

7% Meeting of Supervisory

Town & Country Planning Department; Golp
Page1of12
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relaxatlon from 2+ Attlc ﬂoors to 5 level f1amed RCC Structure comprzsmg

_columns and cross beams is to be recommended or not. Keeping in view the

nature of the proposed activity as public utility ie. Petrol Pump the
Implementatzon Committee had left the decision to the Supervisory

since the proposed pw;ect is Pubhc Utlht} the deszred rela:\atlon may bc
granted in public interest sub;ect to following COndlthﬂS -

Town & Country Planning *Depa_’ﬂ,menff; GolP
’ Page 70f 12
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Imtiaﬂy the matter was placed before the Implementation Committee in the

16% Meeting. The matter was discussed by the Implementation Committee

.and lt was. mformed that the structure 1s to be constructed in Core Area nf

commerczal to be permztted hencefm th in an J part of the Core mzd

Greerﬂorest area as defmed under the varzous Natzfzcatzons zssued under the

cenferred pawers to thls Imp]ementatlon / Supervxsory Commxttee under Para
No }45 {XX) statmg that "lee Commzttfze :.Imli also deai wztk the

factor of vulnembzlzt J rzsk assessme:ﬁ I hc Commzttse ray j alm maﬂe
recommendations for permitting construction of buildings of exceptional
nature. like hospital, fire-brigade or public utility services but strictly in
consormnce wzth the Iaws m farce Keepmg in view the afme&axd dnection

the proposedr-struzcture is a smaH anc;llm y p.u_bhc utlhty on the roadsxde and
can be considered forapproval in public interest,

lllll Towsn & Country Planning Departnient, GoHP

‘Page 8of12
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The case was dxscussed by the Supervisory Committee. Dr. Vikram Gupta

emphasized that slope and structure stability must be kept into consideration

for grantmg permzss:on Dr. Geeta Arora dxscussed the 1ssue of restncnng

...........

The committee decxded that the proposed structure is a public utility building
and an important Govt. office which is the link between the Government and
Panchayatl Ra] Institutlons at grass root level Hence, the case was consxdered

-:f "Ihe meeting ended with the vote of thanks to md from the Chair.

|c (Rajreesh, 1a5)
= Secretary (TCP)
to the Govt. of Himachal Pradesh

Shimla - 171002
No. HIM/T P/PP/P Reg /S.C./NGT/ 2018/ Vol-1  Shimla, Dated: 266 Q,ﬁ

Copy to:- WYQ ‘3::1,}

o Town:&: Country I’Ianmng Department GoHP:
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' Meeting of the Supervisory ,,Ccmmiltee held on 9t }une, ¥
‘ ‘National Green Tribunal dated 16“‘ Novembef. 201

: “5?;_28 Member Secretary, HP Pollution Control Board, New Sh:m!a-
171069 for mformahon & necessary actlon, please

7. Dr Vlkram Gupta, Wadxa Institute of Hlmaiayan Geology, Dehradun -
~ Member, for mfc)rmatlon & necessary actlon, please
8 Dr. Geeta A

9. The Cormmssmner, Mummpal Corpora’non, Hlmachal Pradesh Shimla-

| d Thakur, IAS)

Director
Town and Country Planning Department,
Himachal Pradesh, Shimla - 171009,
Phone No. 0177-2622494,

“Town & Country Planning Department, GoHP
| | Page 120f 12
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